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My Lox, 


HE Eminent Station your Lordſhip 
has long deſervedly filled in the Church, 
and your great Knowledge, both in 
the Eccleſiaſtical and Common Laws 
of this Country, give me Reaſon to hope your 
Lordſhip will excuſe an Addreſs of this Kind 
from one who was many Tears a Part of your 
Flock, and has with Pleaſure obſerved the At- 
tention given by your Lordſhip to Matters of 
this great Importance. 

The many notorious and ſcandalous Abuſes of 
the Sacred Inſtitution of Matrimony, which have 
been juſtly complained of for ſome Years paſt, 
could not but give Uneaſineſs to every ſerious 
and devout Chriſtian. This gave the ſober and 
well meaning Part of Mankind Pleaſure, wen 
they heard the Matter was brought before the 
Legiſlature, and a Bill ordered to prevent this 
great and deplorable Evil. 

The Bill was long under Conſideration, and 
tough there were great Difficulties concerning 
5 many 
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many Parts of it, the Principles of it were ſo 


juſt that it paſſed ; but not without Acknow- 


ledgment (by thoſe who were for it) that many 


Parts of it were either inſufficient, or deſerved 
further Conſideration. 

This occaſioned an Attempt to make ſome 
Alterations in this Seſſion of Parliament, to con- 
firm that Part of the Law, which prohibits (un- 
der the Penalty of fourteen Years Tranſportation) 
and annuls Marriages celebrated in the Fleet, or 
any other Place than Church or Chapel where 
Banns have been uſually publiſhed, and to poit- 
pone and ſuſpend the Execution of the reſt of the 
Act, till ſeveral very important Clauſes that an- 
nul Marriages (though celebrated with all.the 
Solemnities 'of the Rubrick) be conſidered : But 
the Majority of the Aſſembly, wherein it was 
propoſed, were of Opinion to try the whole Bill 
(as it now ſtands) and to fee what other Objec- 


tions might ariſe; that in a future Seſſion proper 


Alterations might be made, and the whole Bill 
be compleat, to ) anſwer the Expectations of every 
Well-wiſher to the Public Weal. 

The Legiſlature having thus determined, it 
becomes the Duty of every Perſon concerned to 
Pay. a conſcientious Regard to the Bill, as it now 
ſtands ; to guard againſt any Inconvenience (as 
far as poſſible) that may ariſe; and to give ſuch 
Aſſiſtance towards leſſening the Difficulties it may 
occaſion, as lies in their Power. 

It likewiſe becomes the Duty of every one, 
who defires to remedy the Evil, to ſtate ſuch 
Objections as the preſent Bill ſhall be liable to, 
and make ſuch Propoſals to remedy them, as may 
be ſufficient to form an effectual AG tor this 


Purpoſe. 
Theſe 
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Theſe Conſiderations have induced me to turn 
my Thoughts to this Subject; and J firſt beg 
leave to obſerve A Bill of this Sort ought 
to be confined ſolely to the Grievance complained 
of, nor ought any other Meaſures to interfere, 
nor any other Ends whatever be anſwered by it. 

It alſo ought not to be hindered for the ſake 
of any lucrative Emoluments, which accrue to 
the Public, or private Perſons, from the preſent 
Method of pertorming the Marriage Ceremony : 
But the Public, in this Caſe, ought to wave their 
Rights; and private Perſons, if they have any 


legal Claims to Fees or Dues on this Account, 


ought to have Satisfaction from the Public for 
the ſame. 5 

But before I go further, give me leave to in- 
ſiſt, that the Matter of clandeſtine and ſcanda- 
lous Marriages hath been long juſtly complained 
of; that the Abuſes in celebrating this ſacred 
Rite, by a Set of ſcandalous and unqualified Per- 


ſons, have been notorious; that many virtuous 


Perſons have been deceived by the Craft and 
Cunning of ill-deſigning People, cannot be de- 
nied: and that many young, unwary and un- 
thinking Perſons, of both Sexes, have been ruin- 
ed thereby, wants no Proof. — For theſe Rea- 
ſons, the Interpoſition of Parliament certainly be- 
came neceſſary. | 

Give me Leave alſo to conſider Marriage not 
only moſt honourable, moſt amiable, and moſt 
reſpectable, in a religious Senſe, but alſo a moſt 
uſeful and beneficial Inftitution for the ſocial 
Happineſs of Mankind. It is the Baſis of So- 
ciety; it is the Remedy againſt the greateſt of 
Evils ; and where it is undertaken for the Ends 
propoſed in our moſt excellent Liturgy (only) it 
is the Eſtabliſhment of earthly Happineſs, — 
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But I deſire on this Occaſion to be conſidered as 
writing only to the ſober, ſerious and virtuous 
Part of Mankind. Thoſe, whole Inclinations are 
otherwiſe, and determined ſo to continue, not 
only prophane the Inſtitution, by entering into 


the Married State, but lay a Foundation for their 


own Miſery during their Lives. 


I look upon Marriage to be a moſt ſolemn 


Contract before God, declined before his Mini- 
ſter, and to which God is called as a Witneſs :— 


To him therefore are the Parties accountable for 


the Obſervence ; and the Breach of it will maſt 
certainly be punithed by him. It is an Inſtitu- 
tion approved by Chriſt ; and concerning which 
he has given Directions in the Goſpel. Theſe: 
Directions we are bound to obey ; nor can any 
human Law diſpenſe with, annul, or make the 
leaſt Alteration in them. 

Having thus premiſed, I ſhall now proceed to 
conſider the Act lately paſſed to prevent Clan- 
deſtine Marriages, and point out ſuch Parts as: 
ſeem to me exceptionable ; and propoſe ſuch Al- 
terations and Amendments, as (in my Opinion) 
are neceſſary to anſwer the Intention and Title of 
the Act. 

But, firſt, I mall beg 1 to declare, I do 


not write this with the Jeaſt Prejudice or Favour 


towards thoſe, who have been for or againſt this 
Meaſure. I have no political Views; my ſole 


Intention is to remedy the Evil complained of ; 


and ſhould a different Inference be drawn from 
any of the Objections I ſhall make, it will be a 
Perverſion of my Meaning and Intentions ; which 
are ſolely bent towards the Benefit of the Public, 
and the Good of Mankind. 

The Foundation and Preamble of the Bill is 
laudable and true; and the firſt Clauſe and 955 
viſo 
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vilo (concerning the publiſhing. of Banns, and 
marrying publickly in the Church) are moſt pro- 
perly adapted to the End; they are in them- 
* Afelves almoſt an effectual Remedy of the Griev- 
* ance; and had the Act gone no further, it would 
not have been liable to many Objections. 
2 But the next Clauſe (which is an implied Ra- 
1 tification of Marriage Licences) doth not ſtand 
ſo clear of Exception; for, I fear, it will undo 
all that the former Clauſes have done; nay, it 
will be conſtrued. virtuaily to repeal them.—For 
what hath the former. Clauſe done ? It hath de- 
clared an Evil (Clandeſtine Marriages) and pro- 
vided a Remedy (Publication of Banns, and 
; public Marriages.) What doth this Clauſe do ? 
It gives a Liberty (for a little Money) to revive 
1 Clandeſtine Marriages. May it not therefore be 
4 ſaid, that this firſt Clauſe hath declared a Crime, 
and the ſecond provided a Method to commit it 
with Impunity ? n | 

I freely own, I am one of thoſe who look upon 
all Licences, and Diſpenſations, to be. (prima 
facie) grievous, or the Laws to be. ſo: If the 
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3 latter, do not make or repeal the Law; if the 
4 former, forbid the Diſpenſation. 
F - But in this Cale it is proper to confine theſe 


Conſiderations ſolely to Marriage Licences; and 
if I ſhew them grievous, unneceſſary, and that 
no Good can ariſe from them, I ſhall eatitle my- 
ſelf to one Means of putting a Stop to this Evil, 


4 v1Z. the aboliſhing theſe Licences; and that it- 
F ſelf will remove, in great Meaſure, the Grounds 
I of Complaint. 


Marriage is a Right of Nature; and where it 
is conſiſtent with the Laws of God and the Con- 
ſtitution, it wants no Licence or Diſpenſation 
for its Celcbration. The parochial Miniſter is 

obliged 
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(8.3 
obliged (as a Part of his Duty) to perform it, 


cences are unneceſſary. To find out the Impe- 
diment, and give ſuch as have a Right a Power 
of Objection, will be effectually anſwered by 
proper publication of Banns, and publickly per- 
forming the Ceremony in the Church : Nor can 
there be a Reaſon given for either being diſ- 
penſed with, by Licences, as now practiſed. 

Banns were firſt inſtituted in the Year 1322. 
The Words of the Inſtitution are theſe :—*7z 
matrimonio quoque contrabendo ſemper tribus Domi- 
nicis vel Feſtivis a fe diſtantibus, quaſi tribus Edittis 
perquerant Sacerdotes a populo de immunitate ſponſi 


& ſponſe. 


This Inſtitution was again confirmed in 1328+; 


nor was it diſpenſed with for ſeveral Years after; 
nor did the firſt Licences diſpenſe with all the 
Publications, but ſometimes one, and ſometimes 
two of them; and even this was objected to, ſo 


late as the Year 15627, when I find one of the 
Heads to be moved amongſt the Clergy and 
Parliament was, That no Diſpenſation be 
granted for Marriage, without the Banns aſked 


conſidered what they are going to do. It is alſo 
| hoped, that they are nor aſhamed of their De- 
figns ; if ſo, why is the Ceremony to be per- 
formed in ſecret ? Why not in the Face of the 
Publick ? But it is not to avoid Shame : There 
are ſome Impediments, ſome Objections, they 
do not care to hear of; and therefore to perform 
this Ceremony in ſecret is reſolved on. But 
# 3 
* Gibſon's Codex. Vol. I. 510, Ibid 511. 
Pe rp | Ibid, 5 a 12 


where there is no Impediment; therefore Li- 


1 thrice on three different Sundays or Holidays ||. : 
1 Perſons, who are about to enter into the 
| Eſtate of Matrimony (it is hoped) have ſeriouſly 
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(9) 
every Man and Woman, who come together 
(purely) for the Ends for which Matrimony was 
ordained have Reaſon (fo far from being a- 
ſhamed) that they ought to glory in the Action. 
It is one Method to let their Light ſhine before 
Men, and glorify their Father, who is in Hea- 
Ven. 7 
For this Purpoſe no Licence is neceſſary ; it 
is expenſive, and hinders ſetting a good Ex- 


ample to others, and therefore ought to be diſ- 


couraged. 
I have been at a Loſs to find out the Original 


of theſe Licences, nor can I meet with any Law 
or Conſtitution which appoints them ; nor have 


they any Foundation but a Popiſh Uſurpation 


wherefore they ought to be treated as other Er- 
rors of that Religion have been. —They are no- 


thing but Devices to diſpenſe with the Laws, 
nor can any one Argument be made Uſe of in 


their Favour. —But I cannot diſmiſs the Subject 


without taking Notice of what has been ſaid for 
them, leſt I ſhould be thought partial on the Oc- 


caſion.—It is ſaid, it is an ancient Power lodged 


in the Church; it is a Right or Property the 


Church is poſſeſs'd of; and it they have been in 
ſome meaſure profitable to the Church, they 
have been more ſo to the Publick, and therefore 
they ought to be retained. 

How ancient they have been I cannot poſitively 


” ſay, but, I think I can ſay, there was a Time 


when they were not, long ſince the Time of 
Preſcription ; but that it is a Right I cannot 
aſſent to, for I cannot find any Law or Conſti- 
tution for their Eſtabliſhment. It is a Power 


indeed the Church hath aſſumed, and made a 
Property of, but how grounded doth not ap- 
Pear; nor can the Profit made of them by the 


Church 
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(610) 
Church and Publick (without Right) be a Plea 
on their behalf.— For it is inconſiſtent with the 
Nature of the Church, or Publick, to ſupport 
an Evil to the Community, let it be never ſo 


lucrative. | 
Theſe are the Reaſons given for their being 
retained, which I have thus endeavoured to an- 


ſwer: But when I come to add the Miſchiefs 
they now occaſion, I ſhall not leave Room even 
for Heſitation upon the Subject, what ought to 


be their Fate. How many Perſons under Pre- 
contracts, how many Perſons (to whoſe Matri- 
mony are many juſt and legal Impediments) 
are married by them? How many unthinking, 
unwary and ignorant Perſons decoyed and ruined 


by this ſecret Method of Marriage (who, if 
-their Banns had been duly and properly pub- 
- liſhed, had been hindered ?) In ſhort, how of- 


ten has Adultery, Bigamy, and the entire De- 


\ ſtruction of reputable Families, aroſe from theſe 


Devices? Inſtances of this Kind appear often, 


and ſhew the Neceſſity of laying them aſide. 
Having thus taken Notice of the Nature of 


Marriage Licences, I return to the Clauſe in the 
Bill, whereby it ſeems the Legiſlature thought 


them capable of being abuſed ; and therefore 


enacts, That no fuch Licence ſhall be granted 


to ſolemniſe any Marriage in any other Church 


or Chapel, but where one of the Parties ſhould 


have been for four Weeks next before the grant- 


ing this Licence. 
Let it be conſidered, whether this Proviſion 
is ſufficient to hinder the Evil. How eaſy is it, 
within the Cities of London and Veſtminſter, for 
a Sharper to ſecrete himſelf or a young Woman 


of great Fortune for four Weeks in any Pariſh ? 
How can the Perſon granting the Licence be 


ſatisfied, 
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ſatisfied, whether this Perſon is already married 
or make any Enquiry about it? It is ſufficient, 
that he is proved to the Perſon granting the Li- 
cence to have been four Weeks an Inhabitant 
within this Pariſn.— This may be every Day the 
Caſe within this great City; nor will Country 
Pariſhes be entirely fecure : The Perfon grant- 
ing the Licence only is to be ſatisfied as to one 
of the Parties (to whom perhaps there may be 
no Objection ;) the Impediment may be as to 
the other, who may come from a very diſtant 
Place, unknown to the ſaid Perſon, and whoſe 

ualifications are 1mpoſſible to be aſcertained ; 
ſo that this Clauſe in fact by Implication eſta- 
bliſhes Marriage Licences, and no Way what- 
ever prevents the Grievance they now occaſion. 

But to this Clauſe is added a Proviſo, which 
ſeems in ſome ſort to repeal this (inſufficient) 
Check upon common Licences, by exempting 
the Archbiſhop of Canterbury and his Officers 
from this Proviſion, and declaring it ſhall not 
be conſtrued to extend to deprive the ſaid Arch- 
biſhop and his Officers of the Right which hath 
hitherto been uſed, in virtue of the Statute of 
the 25th of Henry VIIL. entitled,, An A& con- 
cerning Peter- Pence and Diſpenſations; of grant- 
ing ſpecial Licences to marry at any convenient 
Time and Place, And to this Clauſe is added 
a Proviſo, that no Surrogate (generally) ſhall 
grant any ſuch Licence, before he hath taken an 
Oath faithfully to execute his Office according 
to Law, and hath given Security by Bond in 
one hundred Pounds to the Biſhop of the Dio- 
ceſe, for the due and faithful Execution of his 
Otftiee.. .-: 1 | 

This Clauſe and Proviſo I am now to conſi- 
der; and in the firſt. Place, I ſhall reſort to the 
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Statute in the Clauſe, and examine the Right 
the Archbiſhop has to grant theſe Licences. + 

The Statute enacts, That the Archbiſhop may 
grant all manner of Licences and Diſpenſations,. 
Sc. not inconſiſtent with the Scriptures and the 
Laws of God, heretofore uſed and accuſtomed 
to be granted by the See of Rome; ſo that the 
ſaid Diſpenſations or Licences be not repugnant 

to the Laws of God. 

Under this Clauſe the Archbiſhops and their 
Officers have aſſumed a Power of granting Li- 
cences to Perſons to be married at any Time, or 


any Place. How the See of Rome became en- 


titled to this Right doth not to me appear ; nor 
can I find any Law or Conſtitution that gives it 
them. The Laws of God require an Obedience 
to the Laws of the Land, and the Rubrick and 


Eccleſiaſtical Canons declare, that Perſons ſhall 


not be married, without Banns publiſhed in the 
Church on three Sundays or Holidays, and the 
Marriage celebrated in the Body of the Church. 
This legal Inſtitution is ſtrictly agreeable to 
the Law of God, as it is the only Means of pro- 
viding againſt any juſt Impediments to the ſacred 
Rite of Matrimony ; and every Inſtitution, which 
doth not fully anſwer this Purpoſe, may in ſome 
meaſure be ſaid to be repugnant to the Law of 
God : But the Power granted to the Archbiſhop 
-by. this Act of Parliament doth not fully anſwer 
it, becaule, as I have already. ſhewn, Marriages 
may be ſolemnized with Impediments, which 
not only the Inſtitution: of publiſhing Banns in- 
tended to prevent, but alſo the Law of God, 
and therefore equally repugnant to both. 
Therefore a Doubt may ariſe, whether the 
Archbiſhop hath any ſuch Right. —But let us 


ſuppoſe, the See of Rome had the Power, and 
that 
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(213) 
that the A& of Parliament, by theſe general 
Words, hath veſted it in the Archbiſhop and his 
Officers. Is it proper to be continued? 

To anſwer this Queſtion it becomes neceſſary 
to conſider the Nature of the Power, the Manner 
of exerciſing it, and the ill Conſequences it is 
liable to. 

The Nature of the Power is no more than 
this :—The Archbiſhop and his Officers are au- 
thorized to grant Licences to any Perſons what- 
ever, to marry at any convenient Time or Place. 
— The Law of England forbids the Marriage of 
Perſons under certain Ages and Degrees. It for- 
bids Perſons under Precontract to marry any, 
but thoſe to whom they are engaged, (before - it 
was otherwiſe provided by the very remarkable 
Clauſe in this Act.) And in order to the diſcover- 
ing any of theſe or other Impediments, it directs 
Banns ſhould folemnly be publiſhed in the Church 
on three Sundays or Holiaays, and the Ceremony 
performed in the Body of the Church. Now 
the Archbiſhop's Licence authoriſes the Mar- 
riage in the moſt private Manner; it cuts off 
every Means of finding out any of theſe Impedi- 
ments, and provides the moſt ſecret Means for 
carrying on the moſt dangerous Frauds whatſo- 
ever. This is the Nature of the Licence. 

I now proceed to the Method of obtaining 
them ; and firſt, I am to obſerve, there is no 
Application neceffary to the Archbiſhop in this 
Cafe, nor are the Parties, becauſe the Power is 


granted to his Officers before him. The Man 


generally applies to a Proctor, who carries him 
to a Surrogate ; where he takes an Oath, indeed, 
(which, if falſe, is not Perjury at Law) that he 
has Conſent of the Parents; but his Examina- 
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tion of other Matters is very general : Wikerw- 
upon a Licence is taken out, without ſeeing the 
Woman, or her Parents, or F riends, or giving 
any Account of any Impediment in reſpect to 
her: After which the Parties go to ſome private 


Houſe in the dead of the Night, and celebrate 


the Rite with the utmoſt Secrecy. Is not this as 
grievous as a Marriage at the Fleet, or any other 
unlawful Place ; and may not the Conſequences 
be as fatal? A Man thar is avaritious, indigent 
and wicked, and has an Opportunity to get into 
Poſſeſſion of a great Eftate, by a ſtolen Match, 
will ſeldom ſcruple to take a falſe Oath (not 
puniſhable as aforeſaid) to attain his Ends.— 

But ſuppoſe, this may be had without Oath — 
ſuppoſe, the Proctor and Surrogate ſhould agree 
to diſpenſe with the Oath, - what Remedy has 


the Party injured? In the Archbiſhop's Caſe 


none at all; and in the Caſe of a Biſhop's Li- 
cence, the Officer's Security is but one hundred 
Pounds, againſt which the Perſon, for whom 
he has done this Favour, will take Care to in- 


demnify him. 
This 1s the Method of ene theſe Li- 


cences.—I ſhall only add a few Words touching 
the ill Conſequences of them. 1 


By means of theſe Licences, Bigamy, Adul- 
tery Jand Perjury, are frequently committed; 
many a Family ruined, Diſtreſſes entailed upon 
innocent Perſons for Generations to come; and 
every Grievance ariſing from the preſent ſcanda- 
lous Method of marrying may be produced. 

Wherefore, when the Legiſlature were pro- 
viding againſt ſuch Enormities, it was hoped the 
moſt reverend Prelate, who now preſides in that 
See, would have waved this Privilege for the 


Sake of public Good ; and in this I am well 
warranted 


4 | 
warranted by what a learned Divine (juſtly 
eſteemed for his Learning and Integrity) writes 
concerning them. —*The Archbiſhop of Canter- 


Bury, in Virtue, I ſuppoſe, of the old Legatine 


Power, claims a Privilege of granting Licences 
for Perſons to be married guolibet loco aut tem- 
pore honeſto; i. e. in any decent Time or Place, 
A Privilege which I cannot but humbly conceive 
his Grace would be very backward of uſing, 
were he apprized what Indecencies generally at- 
tend it. 
What I have obſerved before in the Caſe of 
common Marriage Licences, may be more 
ſtrongly applied to this Caſe; and to which I 
wall only add one or two Conſiderations. 
The Enemies of the Church are not a few 
and thoſe, who would overturn the Conſtitutiog 
in that Reſpect, are diligent in taking hold of 
every Opportunity to find fault with Church 


Power. — What will theſe be apt to ſay on this 


Occaſion ?—The Parliament has declared Clan- 
deſtine Marriages to be grievous and criminal ; 

but the Archbiſhop's Office is authoriſed to en- 
able the Crime to be committed with impunity. 


Is the Grievance or the Crime leſs, when done by 


Authority? Doth the Crime become Innocence, 
becauſe authoriſed by the Archbiſhop's Officer? 
Clandeſtine Marriages are either lawful and not 
criminal, or the Archbiſhop? s Officers ſhould be 
reſtrained from authorizing them, as well as 
others.—I therefore hope, upon another OY 
1ideration of this Matter, the Archbiſhop's Li- 
cences will be ſuppreſſed. 
Ihe next Proviſion by the Act is for the Pu- 
niſhment of ſuch who ſhall ſolemnize Matrimony 
in any Place but a Church or Chapel, where 
Banns have been — publiſhed, unleſs by 
ſome 
I heatiy on ha Common Pra 421, 
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ſome ſpecial Licence from the Archbiſhop, or 
all ſolemniſe Matrimony before Publication of 
anns, and without Licence ; and this Puniſh- 
ment is declared to be F clony, and the Offenders 
liable to Tranſportation. The Crime, I own, is 
great :—But will not the Puniſhment be thought 
too ſevere, when a Licence from the Arch- 
biſhop's Officer can diſpenſe with the Crime, and 
make the Act legal? Laws ought not to be 
yague and uncertain; that which is criminal i in 
one, cannot be indess in another. — And it is 
to be obſerved, this diſpenſing Power is not con- 
fined perſonally to the Archbiſhop ; nor is it ne- 
ceſſary his Officers, having Patents for Life, to 
conſult his Grace on the Occaſion. To his Offi- 
cers is the Power delegated; and they are made, 
as it were, Popes, viz. to authoriſe the commit- 
ting Felony, and indemnifying the Offender. 
Nay, I would put a Caſe.—Suppoſe an Infor- 
mation was to be made againſt a Clergyman for 
marrying a Perſon contrary to the Direction of 
this Act. —]s it impoſſible to get a Licence from 
the Archbiſhop” s Officer antedated ?—And if ſo, 
how is it poſſible to convict the Offender ? The 
Officers in Do&tors Commons have Patent Places, 
which they generally make the moſt of; and the 
only Method to guard againſt Inconveniences, i is 
by removing the Poſſibility of Temptation.— 
Thus I have conſidered the Caſe of theſe Li- 
cences, and have wrote my Thoughts upon the 
Occaſion : But in caſe other People might differ 
with me, and think there may be Caſes which 
will make it either neceſſary or convenient for 
Licences, I ſhould hope the Matter ſhould be 
carefully attended to, and Care taken that none 
but ſuch neceſſary Caſes ſhould warrant them, 


and that they ſhould be gan with the utmoſt 
| Caution, 


Y. 


r 


1 e 
Caution, never without the Oath of the Huſband 
of all Requiſites being complied with, and all 
Impediments avoided, and this Oath recorded, 


and if proved falſe, the Offender to ſuffer as in 


Caſes of Perjury.— But the Miniſter is not tlie 
only Perſon to be puniſhed ; the Parties are to 
have their Share; every ſuch Marriage is de- 
clared to be void ; by this the Sin of the Parents 
will be viſited upon the Children to the lateſt 
Poſterity. : 

I muſt own this Proviſion ſeems to me the 
moſt exceptionable of any in the Act; the Ope- 


ration of it may have the moſt dreadful Conſe- 


quences; therefore it certainly deſerves a future 


Conſideration. | 
Our Saviour has expreſsly declared, —Thoſe, 


whom God hath joined together, let no Man pur 


aſunder, except in the Caſe of Adultery. How 


can this Law then be valid ? Doth it not repeal 
the Divine Law, which no Power on Earth can 


alter? The Laws of God and Nature have inſti- 


tuted Matrimony ;—and Man hath taken upon 


him to declare the Laws of God and Nature 
void !—I hope I ſhall not be thought blameable, 


if I declare, all human Laws ought to be con- 
ſiſtent with the Laws of God; and thoſe which 
are repugnant thereto, I cannot but look upon 
as void. 


It may be ſaid, that the Council of Trent de- 


clared all Clandeſtine Marriages null and void. 


To anſwer this, take Dr. Taylor's Opinion upon 

that Declaration.— They have (writes he) over- 

acted their Zeal againſt a temporal Inconvenience, 

and burnt their Houſe to roaſt an Egg. They 

* deſtroy the Law of Nature by a Law of the 

Church, againſt the former Practices, pet! 
; | 0 an 
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and Reſolutions of their own Church: For if 
© theſe Contracts are in themſelves naturally Va- 
© lid, they cannot reſcind them. 

Were there no other Objection to this Pro- 
viſion, this only were ſufficient to warrant an Al- 
teration :—But when we come to conſider the 
Conſequences attending the annulling of Mar- 
riages, J am convinced, no Argument whatever 
can be thought ſufficient to ſupport it. 

It is a "Puniſhment of innocent Children. — 
They are hereby made illegitimate, debarred the 


Right of Inheritance, and the Scandal perpetuated 


to the laſt Generation. 

A Woman is ſuppoſed not to be ſkilled in the 
Laws of the Kingdom ; nor doth ſhe Know, whe- 
ther the Licence for her Marriage is good or 


not. She may be perſuaded ſhe is married by a 


Licence from the Archbiſhop; and in conſe- 
quence .of ſuch Marriage may have cohabited 
with her Huſband many Years, and become the 
Mother of many Children, Should a Difference 
after all this happen between the Huſband and 
Wife, the Huſband will have it in his Power to 
annul his Marriage, and illegitimate his Chil- 


dren. Will not this be a dreadful Conſequence ? , 
Or ſuppoſe ſuch a Licence ſhould be forged by. 


the Huſband, which may be the Caſe, the Wife 
and Children will be equally liable both to be 
impoſed on, and to ſuffer by the Conſequence. In 
all ſuch Caſes Care ſhould be taken to preſerve 


the Innocent, which cannot be done in the pre- 


ſent; V herefore, adding theſe Inconveniences to 


the Objection I have before ſtated, I think and 
hope, no Objection ought to be made to the Al- 


teration of this Proviken. 


This Act then goes on to provide for the Mar- 


riages of Orphans and Minors, and enacts, That 
all 


"I. 
all Marriages by Licence, where either of the 
Parties: (not being a Widower or Widow) ſhall 
be under the Age of twenty-one Years, which 
ſhall be had without the Conſent of the Father 
of ſuch of the Parties ſo under Age (if then 
living) firft had and obtained; or if dead, or of 
the Guardian or Guardians of the Perſon or 
Party ſo under Age lawfully appointed, or of 
one of them; and if there be no ſuch Guardian 
or Guardians, then of the Mother living and 
unmarried; and if no ſuch, then of a Guardian 
or Guardians appointed by the Court of Chan- 
cery, ſhall be abſolutely null and void. 

This Clauſe is liable to the ſame Objection as 
the former, viz. that the Penalty is contrary to 
the Laws of God ; and the Innocent are liable ta 
ſuffer, which is very unreaſonable. A Man who 
marries a Perſon under Age, ſeized of Lands in 


Tail or in Fee, without the Conſent of Parents 


or Guardians, is certainly guilty of a Crime; 
but he is not here puniſhed, he will be capable 
to enjoy the Profits of his Wife's real Eſtate, as 
ſoon as ſhe comes of Age, and get into Poſſeſſion 
immediately of her perſonal Eftate, which the 
Woman, if he has engaged her Affections, will 
be very apt to give him. But in caſe the real 
Eſtate be entailed, it ſhall not deſcend to their 
Children ; they are illegitimate, and cannot in- 
herit their Mother's Patrimony, tho? innocent of 

any Crime.—This ſeems very unreaſonable, and 
deſerves farther Conſideration. + by - 
The next Clauſe is very remarkable: It creates 
a new Juriſdiction in the Court of Chancery, and 
veſts that Court with new Powers. It enacts, 
That in caſe the Guardians or Mother of ſuch 
Minor ſhall be incapable, either by being aon 
compos, or beyond the Seas, ar ſhall abuſe their 
| D Truſt, 
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ruſt, or refuſe or withold their Conſent to fd | 


Minor's Marriage unreaſonably, it ſhall and may 
be lawful for any Perſons deſirous of marrying, 
in any of the before- mentioned Caſes, to apply 
by Petition to the Lord Chancellor, Cc. who is 
and are impowered to proceed upon ſuch Peti- 
tion in a ſummary Way, and make Order therein, 
which ſhall be good and effectual to all Intents 
and Purpoſes, as if the Guardian or Guardians 
had conſented to ſuch Marriage. ; 

This ſeems to be a Power of great Extent, 
and may it not be thought little leſs than a Re- 
vival of one Part of the Juriſdiction of the Court 
of Wards and Liveries. The Perſons intruſted 
with this Power ought to be almoſt diveſted of 
human Frailty ; but when we come to examine 
the Hiſtories of this Country, and find Perſons. 


of the greateſt Parts, great Learning, and who 
long preſerved the greateſt Reputation in this 


high Office, fall into Temptation, and not able 
to withſtand Corruption. — Nay, when in very 
modern Times we recollect a Lord Chancellor 
has been impeached and found guilty of high 
Crimes and Miſdemeanors of this Sort. When 


we conſider, and as we cannot tell in whoſe 


Hands this high Office may hereafter be placed, 
— it is impoſſible to reflect on this Clauſe un- 
concernedly :— For the greateſt Part of the Or- 
phans of this Kingdom may be Objects, of this 


Proviſion, and their Perſons and Fortunes, againſt 


the Conſent of their Parent and Guardians, be 
diſpoſed of by this great Officer. J ſhould 
therefore hope this Clauſe will deſerve Re- con- 
ſideration. 7 
Theſe are the general Provifoad of. this Bill; 

the other Parts of it are only Clauſes to direct the 
Execution: And though J am one of thoſe _ 

ong 
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tong wiſh'd for a Remedy for this Grievance, and 


was glad to ſee any Attempt to reform it; yet I 
cannot approve of theſe Proviſions I have taken 


Notice of, for the Reaſons I have given. I ſhall 


therefore beg Leave to offer to the Public a ſhort 
Sketch of a Bill to cure this Evil, and effectually 
anſwer every End that can reaſonably be deſired. 

The firſt Clauſes of this preſent Bill, and the 
two firſt Proviſo's which follow it, I would make 
the Foundation of the Act. ——And the Perſon 
who ſhould marry any Perſons otherwiſe than 
therein preſcribed, ſhould forteit and Joſe (upon 
due Conviction) all his Ecclefiaftical Preferment, 
and be incapable of taking and holding any o- 
ther ſuch Preferment for ever then- after. 

That the Huſband, who ſhould marry in any 


other Manner than therein directed, ſhall be 


deemed guilty of Felony, and be tranſported, 
Sc. nor ſhall he or his Wife be entitled to, have, 
or take, any real or perſonal Eſtate, by virtue 


of ſuch Marriage; but ſuch real and perſonal 


Eſtate, from the Time of ſuch Marriage, ſhall 


be veſted in Truſtees to the Uſe of ſuch Child 


or Children as ſhall be the Product of ſuch Mar- 
riage; and in Caſe there ſhall be no ſuch Child 
or Children, then to the Uſe of ſuch Perſon or 


Perſons as by Law, for want of ſuch Child or 


Children, ſhould be entitled thereto, 
Having thus conſidered, and offered my 
Thoughts upon the Amendment of the Act, I 


ſhall only beg leave to add a few general Con- 


ſiderations upon the Act, which may induce 


thoſe whom it may concern to read theſe Obſer- 
vations with Attention. 


Firſt, then, I am afraid this Act will be the 
Occaſion of the Sin of Fornication. The 


Difficulties, Doubts, and Uncertainties the Mi- 
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niſter may be under, who is to perform this 
Rite, added to the Penalty he is made liable to, 
will no doubt make him cautious; and in many 
Caſes, if his Scruples ſhould mein him, to re- 
fuſe to do his Office, Nature, I fear, would 
overpower the virtuous Inclinations of many, and 
prevail on them to follow its Dictates in an un- 
lawful Way, when they have been refuſed (after 
doing all in their Power) to have it made law- 
ful.— Indeed, I am afraid, this may often be the 


Caſe; for there ſeems to me to be only one Caſe, 
where the Miniſter will be entirely free from 


Doubts; which is, where both the Parties are 
known to him, and live in his own Pariſh. 
For the Certificate of Banns may be forged ; 
they may have never been aſked; the Licence 
may be the ſame; and in both theſe Caſes the 
Miniſter will be guilty of Felony..——Ir may 
alſo happen, that the Licence may by other 
Means be illegal ; there may be Diſputes be- 
tween the ordinary and peculiar Jurildictions, 
who hath the Power of granting Licences; and 
if upon Trial it ſhall be found the Licence was 
granted by a wrong Perſon, the Miniſter who 
marries thereby will be guilty of Felony. I ad- 
mit the Words (knowingly and wilfully) are 
inſerted in the Clauſe; whether they will anſwer 
the Objection, is to be conſidered; Knowingly 
may. depend on Circumſtances which may often 
differ ; and though they may be Proof of the 
Scienter in one Caſe, they may not be ſo in an- 
other. Theſe Circumſtances may ſatisfy many 
Perſons of the Guilt of a Perſon, when he may 
be entirely innocent, in his own and other Per- 
ſons Opinions. What has he then to do? Can 
he prove Poſilively he did not know ; every one 
Ros it to be impoſſible to HE a N 


3 (23) 
The Proof of certain Knowledge very ſeldom 
aries, or Can be made appear, by any but Ac- 
complices, and they have always been deemed 


> 
— 


the worſt of Evidences. Wilfully, in this Caſe, 
will be proved more eaſily; no Clergyman is 
obliged to marry by Licence; he may chooſe 
whether he will or not; and if he doth it, he 
muſt do it . wilfully —— and yet may be inno- 
cent within the Intent of this Act. But ſup- 
poſing theſ Words may be ſufficient to acquit 
a Clergyman upon a Trial, will he not be a Sufs 
ferer ? The Juſtice of the Peace, upon an In- 
formation that ne hath married a Perſon without 
Banns being publiſhed, without Licence, or b 
an illegal one, can't try the Fact, whether he did 
it Knowingly, or Wilfully ; he muſt ſend him te 
Priſon, where he muſt continue till tried ; he is 
not. bailable. The Grand. Jury only hear (at 
leaſt they ought not) the Evidence of the Ac- 
cuſer; they muſt upon probable Cauſe put the 
Party upon his Trial, They can't (at leaſt they 
ought not) to examine into the Defence that only 
can appear to a petty Jury, who will judge whe- 
ther he did it Knowingly and Wilfully of not; 
and if it ſhall appear he did not Know, or did 
not Wilfully commit the Crime, he will have 
the Satisfaction of being acquitted ; but what 
other Amends will he have ſor the Impriſon- 
ment, for the Scandal, for the Expences he has 
ſuffered ?. Will not theſe Difficulties raiſe Scru- 
ples in the Minds of the well-meaning Clergy- 
men? Can they be blamed for refuſing to do 
their Duty, where they have the leaſt Doubt? 
Theſe Difficulties are not imaginary; nor do 1 
think theſe Words in the Act has clearly and 
plainly provided againſt them z wherefore -they 


Xx certainly deſerve Re- conſideration. Many 
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Caſes of this Kind have happened ; therefore 
this will make a Clergyman very cautious. 

In the Caſe of Banns it is eaſily remedied. 
Let the Certificate be ſworn to before the next 
Juſtice of the Peace to the Pariſh where pub- 
liſhed ; or let the People who bring it authenti- 
cate it by Oath before the Miniſter, to be kept 
with the Regiſter of the Marriage : And when 
this is done let the Miniſter be indemnified. 
Certificates of Settlements are authenticated by 
Law i in this Manner at this Time. 

But I cannot help making one Obſervation 
upon this Bill, for which I own I am at a Loſs 


how to account, which is, that the only Perſon 


fubje& to Felony by this Clauſe is the Clergy- 


man. The Archbiſhop's Officers have no Pe- 


nalty at all. Thoſe” of the Biſhops and others, 
who-are authoriſed to grant Licences, are only 
to loſe one hundred Pounds, nor is the Breach 
of their Oath made Perjury. The Man who is 
married, who is well i — of every Circum- 


ſtance, knows every Impediment, impoſes on 


the Miniſter, brings the falſe Licence or falſe 
Certificate, is not at all taken Notice of, only 
to bind his Marriage, which if it was for the 
Sake of his Wife's Fortune (or to gratify a vi- 
tious Inclination) which veſts in him by the Ce- 
remony, and he takes Care to diſpoſe of as ſoon 
as he has it; ſo far from Puniſhment, that per- 
haps he has his Inclinations anſwered, he gets 
rid ef his Wife, and is at Liberty to play the 
ſame Game again upon the firſt Opportunity. 


Can any Man read this without Concern? Can 


they ſee a Clergyman, innocent in Intention, im- 


poſed upon by a moſt notorious Villain, ſuffer 


in the moſt dreadful mne = the chief 
Yue eſcape with Impunity? 


. T hough : 
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Though a Layman, I cannot but feel for the 
Clergy on this Occaſion. They are a moſt re- 
ſpectable Body of Men, and though there may 
be ſome undeſerving among them, I cannot ſee 
the whole Body ſuffer without the utmoſt Con- 
cern. It is certain, among the Twelve Apoſtles 
there was a Judas; but his Crimes never re- 
flected on the other Eleven. | 
I would alfo obſerve, the Clergy have given 
many Inſtances of their Zeal for the preſent 
 Eftabliſhment. Had it not been for them, the 
Revolution would not have made its Way as it 
did. Had they not taken the Oaths, and ad- 
viſed others to have done fo, the Number of 
Nonjurors would have been much greater than 
it is now. Surely the Friends of the Government 
would not do any Thing to diſtreſs that Body, 
to whom they have ſuch Obligations. 

In this Caſe the conſcientious Clergyman will 
have his Doubts and his Fears, and for the 
Reaſons I have mentioned I cannot blame him : 
I therefore hope, for their Sakes, this Matter 
may be again reconſidered. 

J ſhall detain you no longer on this Occaſion, 
than to add one Piece of Advice to. all, that 
this Bill may concern.—The Bill is paſt, the 
Time of Commencement draws near, and it is 
the Duty of every one to ſubmit to the Law.— 

Benefit will certainly ariſe from it, as it will put 
aà Stop to the Fleet and other ſuch Marriages. 
As to other Matters, I hope the Clergy will not 
raiſe Difficulties where there are none; and 
where there are real Difficulties I cannot blame 
them, if they act with Caution. 
I alfo hope Perſons, who apply to the Clergy 
on this Occaſion, will act with the utmoſt Can- 
dour and Truth, and give them all the Satiſ- 
faction 
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the executing of thoſe Parts of this Law (which 
are really beveficial) with Eaſe, and engage the 
Legiſlature, on a future Occaſion, to remove the 
real Difficulties, and do every other Thing pro- 
per to anſwer the Wiſhes of thoſe who really de- 
fire to have theſe t Evils amended. © 

I had ſome Heſitation with myſelf, whether I 
fhould make theſe Conſiderations public, till the 


Law had been experienced; but many well-dif- 


poſed Perſons having expreſſed ſome. Uneaſinefs 
on the Occaſion, I was encouraged by 
vice of ſome very worthy Perſons, to whoſe Opi- 

nion I pay great Deference, to lay them before 
the Public, not as finding Fault with the Mea- 
fures of Goraatnent, but with the utmoſt Sub- 
miſſion ſtating the Difficulties, fome of which I 
apprehend would deſerve a ſpeedy Conſideration; 
and I flatter myſelf, as this is my Deſign, your 


My Los, 
You our -Lordfip Ss moſt obedient, ' 
March 18, And dutiful Servant, © 
1754. 
1 A Member of the Temple, 


oth ie Matter. This will enable 


the Ad- 


Lordſhip. will. confider theſe Sheets in that Light 
e's and believe me to be, 
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POSTSCRIPT. 


INCE I wrote the foregoing Sheets, I have 
\ ſeen a Copy of the Licence, which is to be 
made uſe of for Marriage, as alſo the Act of 
Court upon which it is to be granted; and of the 


Bonds deſigned to be taken upon the Occaſion z 


which makes it neceſſary to add a few Obſerva- 
tions, by way of Poſtſcript. 


The Licence recites, that the Parties have re- 
ſolved to proceed to the Solemnization of lawful 
Matrimony (for the Cauſes and upon the Qualifi- 
cations of the Parties therein ſet forth) and deſire the 
ſame may be ſolemnized in the Face of the Church, 
wherefore the Perſon (authoriſed to grant ſuch 
Licence) being willing that theſe Defires may the 
more ſpeedily and publickly be performed in the 


Pariſh Church, Sc. by the Rector, Sc. with- 


out the Publication or Proclamation of the Banns 
of Matrimony, at any Time of the Year (pro- 
vided there ſhall appear no lawful Impediment in 
this Caſe, by Reaſon of any Precontract entered 
into before the 25th of March, 1754, Conſan- 
guinity, Affinity, or other Cauſe whatſoever, or 
any Suit, Controverſy, or Complaint be moved 


or now depending before any Judge, Fc. and 


likewiſe that the Celebration of the ſaid Mar- 
riage be had in the Church, c.) authoriſing 
the Parties and Miniſter to celebrate the Mar- 

| "" I LC riage: 


. 
riage: And chen is inſerted a Proviſo, That if 
in any Caſe there ſhall hereafter appear any Fraud 
ſuggeſted to the Perſon granting the Licence, or 
any Truth ſuppreſſed at the Time of obtaining 
the Licence, then the Licence to be void and of 
none Effect in Law, as if the fame had never 


been granted; and in that Caſe the Miniſter is 


inhibited (if any thing comes to his Knowledge) 
to celebrate the Marriage, without conſulting 
the Perſon granting the ſame, Ec. 

Upon this Licence theſe Conſiderations do 
rage 

The Licence ſets forth a general Ap- 

FF a ren it doth not particularize the Requi- 
fites which have been performed, nor any Rea- 
ſons for diſpenſing with the Publication of 
Banns. 


2. It is only a Calilitionat Licence; for it is 
ſaid, Provided there ſhall appear no lawful Im- 


pediment, Sc. 
How is this lawful Impediment to appear to 
the Miniſter, after he receives the Licence? He 
is not authoriſed to make any Enquiry: it is ſuf- 
ficient for him he has the Licence. How is he 
to know whether there be any Suit depending? 
Hie has no Power to ſearch the Records of the 
Court, Sc. This is the firſt Condition, and re- 
lates to Matters before the Marriage: But there 
is another Condition, which is of another Kind, 
and concerns the Marriage after being perform- 
ed. It is this: That in Caſe it ſhall appear 
hereafter, any Fraud ſuggeſted, (to the Perſon 
grantipg the Licence) or Truth ſuppreſſed at 
the Time of obtaining the Licence, then the 
Licence to be void and of none Effect, Sc. 
Let us conſider the Conſequence of this. 


A Man comes to a Miniſter, brings a Licence, 
and 
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and a Marriage is celebrated in purſuance of the 
* ſame. The Fraud appears after; the Licence 
becomes void: The Iflue of the Marriage is il- 
> legitimate, though the Marriage be celebrated 
in virtue of a Legal Licence (at the Time of 
the Marriage) and as it is declared to be void 

to all Intents and Purpoſes, will not the Mini- 
ſiter incur the Penalty of the Act, which pro- 
ibits his marrying without Licence, that Li- 
* cence being declared a void one, by which he 


„ bb 


did it? Will a Clergyman care to be made 
aan Object of trying this Point upon a ſpecial 
Verdict? Surely this is a further Reaſon for 
a2 Review. To 
3 Perſons marrying by Licence do not uſe to 


take out the Licence long before the Time of 
Celebration; nor do they put it into the Mini- 
ſter's Hand till the Time of Celebration; ſo it 
is impoſlible to make an Enquiry : Nor can he 
cConſult the Perſon granting the Licence there- 
upon; ſo that the Inhibition of Marriage is of 
no Uſe. In ſhort, theſe Proviſions in the Li- 
cence ſeem only to make good the Proverb, 
When the Horſe is ſtolen, ſput the Stabt-door. 
= The next Thing I am to obſerve upon, is the 
Act in the Faculty Office, before the granting 
the Licence. This Act lets forth, That the 
Mean to be married has appeared in Court, and 
applied for a Licence to be married to ſuch a 
Woman. He ſwears to his own Qualifications, 
and that the Woman is of Age, or has proper 
Conſent; and that there is no Impediment, Sc. 
1 Upon this it is to be conſidered, This Per- 
"ih ſon is an Evidence in his own Cauſe ; which the 
Law forbids: Neither the Woman, or her 
Friends, or any on her Behalf, appear to ſatisfy 
the Requiſites performed relating to her: And 
F E 2 the 


(30 
the Objection to the Man's Oath in this Caſe is 


much ſtronger than in other Caſes; for here he 


doth not incur the Penalties of Perjury, as he 
would were he {worn in any Court of Ve tminſter- 
Hall. This certainly is a great Objection to 


this Method of Proceeding, and deſerves No- 


tice. 

There are alſo two Bonds taken at the Time 
of granting the Licence; the one (in Purſuance 
of the Act) for the due Performance of the Sur- 


rogate's or Officer's Duty; and the other from 


the Party taking out the Licence, that his Mo- 
tives are juſt, and that he has not impoſed on 
the Perſon granting the Licence. As to the 
former, I ſhall not object to it; but the laſt 
Clauſe of the Condition of the latter I cannot 
help taking Notice of.—It is thus :;— 
** laſtly, if the Marriage ſhall be openly ſolem- 
% nized in the Church, in the Licence ſpecified, 


£ between the Hours appointed in the Conſti- 


*© tutions Eccleſiaſtical confirmed, and accord- 
* ing to the Form of the Book of Common- 
* Prayer now by Law eſtabliſhed; and if the 
*© above bounden ſhall ſave harmleſs, and keep 
&© indemnified the above-mentioned Reverend 
Father, his Commiſſary of the Faculties, and 


<* all other his Officers and Miniſters whatſo- 


ever, by reaſon of the Premiſſes, then this 


Obligation to be void, or elſe to remain in 


« full Force and Virtue.” 
The latter Part of this Clauſe ſurely deſerves 

a more than ordinary Obſervation. The In- 
demnification is moſt extraordinary.— If the Per- 
ſon granting Licence has done nothing wrong, 
he wants no Indemnification. If he has done 
wrong, he ought not to have it. Will not this 
kake away the! Force of the Clauſe in the Act for 
keeping 


— And 


8 
_ 
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keeping the Surrogates, Sc. to their Duty? 
Surely this cannot be admitted. | 

By this Clauſe, the Perſon granting the Li- 
cence, and every Officer, Sc. belonging to ſuch 
Perſon, is to eſcape with Impunity : But I can- 
not help obſerving, the poor Miniſter, who 
marries in purſuance of this, is left to the Law, 
and no Care taken of him. Is not this very un- 
reaſonable ?_ 

Theſe laſt Obſervations are of a very ſerious 
Nature, and ſuch as could not appear upon the 
late Application to Parliament. i « they had, 1 
am ſatisfied they would have been regarded : But 
I hope it is not yet too late (as the Parliament 
is now ſitting) to get ſomething done, even this 
Seſſion, to hinder the Confuſions which this 
(now declared) Method of putting this Act in 
Execution may occaſion, 
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